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few weeks ago, another Seat-
tle jury returned a punitive,
igh-damages verdict against a

corporate defendant. The numbers are
high. The litigation industry continues
to talk about the trend towards nuclear
verdicts, with all kinds of theories and
explanations for why juries are return-

by Thomas M. O'Toole, Ph.D.

Kevin Boally, Ph.D.

STRATEGIES FOR SUCCESS
Gillett Mediation

By FEric Gillett
Medjiation is the art
of compromise. Media-
tion is also the science
of how people act with
one another. Mediation
requires us to believe
what we say and to recognize that
those on the other side of our dispute
believe what they say. For mediation
to be successful and to end with a
settlement, you may also be required
to believe that your opponent may be
right and you may be wrong. The rub,
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Are Corporate Litigants Running
Out of Advocates?

ing high-dollar verdicts. Many are left
wondering if there is a jury left that can
find for a corporate litigant. The short
answer is, absolutely yes. However, re-
search shows there may be some new
and changing trends that inform the
strategy for understanding and identi-
fying bias against corporate litigants.
In the last few years, perceptions
of banks, large corporations, and oth-
er institutions have grown increasing-
ly negative. For some sectors of the
jury-eligible population, opinions of
large corporations were already highly
negative, and had only a little room

to get worse. There wasn’t much room
for change among liberal Americans
in particular. For people who identify
as politically conservative, however,
the change looks quite different, and
the changes may surprise you. Con-
servative jurors have historically held
tort-reform and pro-business views and
could be counted on in the deliberation
room to slow the plaintiff’s momen-
tum against a large corporation or at
least put some downward pressure on
damages. New research suggests this
may no longer be the case.

There is no doubt that the conser-

Mediation and the Art
Compromise

the difficulty, is finding where your
tolerance lies for the risk you may be
wrong.

One absolute in litigation is that
the fact finder, normally a jury, is not
required and may not be inclined to
believe you. They may also not be in-
clined to believe your opponent. And
the instructions they are given by the
court do not tell them to do so. The
instructions they are given tell them
to decide for themselves what they be-
lieve to be true based on the evidence
they are presented and, based on their
own life experiences, how they inter-
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pret that evidence. So, it really matters
very little whether you believe you
are right. What matters is what they
believe, and based on those beliefs,
what they decide.

Some clients have a hard time un-
derstanding this nuance. As a litigator,
you must make a concerted effort to
explain to your clients that “truth” as
we normally define that term, is not
what you get in litigation. Their “truth,”
your “truth,” is not what matters. It is
the jury’s “truth” that defines the re-
sult. It may be cold comfort to a client
to recognize that all the “truth” they
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vative narrative has changed in recent
years, with distrust, anger, and con-
spiracy playing greater roles than ever
before. We leave it to other analysts
and longer-form publications to ex-
plain all the reasons in greater detail.
We have seen this shift in values in our
own research. In mock trials and focus
groups going back a few years, we have
noticed the disappearance of the tort
reformer or pro-corporate juror. Sure,
we still see some here and there, but
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hold dear matters for nothing once you
put a case in the hands of a jury. Even
if a jury finds for you, remind your
clients, it is not necessarily because
your truth prevailed. Anyone who has
been on a jury or even participated in a
mock jury experiment can understand
that juries make many decisions based
on factors you may never have antic-
ipated, maybe not even on “facts” as
you understand the facts. Your “truth”
may or may not be their truth.
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SPOTLIGHT ON MEDIATION
continued from page 1

Once you can get this to sink in
with your clients, tell them not to de-
spair. Mediation offers the real oppor-
tunity for their truth to prevail. It may
be their last opportunity in the litigation
forum. When a client holds their “truth”
under the light of mediation, they are
given the chance to shine that light so
the other side can see. Their version of
the truth may be challenged, and they
may feel distressed that everyone does
not see the same truth. But if they are
willing to accept the possibility that
another point of view has validity, they
may be able to find a place where the
give and take of negotiation has air to
breathe and a space to find a solution.

In the heat of litigation, it is easy to
dehumanize our opponents, to forget
that they are just people in distress or
just doing their job. We may feel they
have lied to us, they have tried to take
advantage, or they really don’t care.
Especially for an injured plaintiff, who
may have no other exposure to our civ-
il justice system, it may feel like this is
a rigged game, that nothing is fair and
it is outrageous that someone or some-
thing does not see what is so plainly
evident to them, their pain, their loss,
their injury. It is little solace in know-
ing the people in the other room do
this for a living and have considered
their case in the context of hundreds
if not thousands of other cases they
view as similar. Unfortunately, there
is often no real place for such a plain-
tiff to “feel” that message is anything
other than a failure to appreciate their
“unique” situation.

On the other hand, the seasoned
defendant risk manager or the very
experienced claims adjuster can eas-
ily take the position that they know
best. They may feel their experience
combined with the evaluation of their
well-qualified defense counsel posi-
tion them to know much more about
the outcome than the plaintiff or even
plaintiff’s counsel.

Years ago, some insurance compa-
nies turned to “big data” to measure
their case evaluations. Punch in the ba-
sic facts, including uncontested past and
future medical expenses, past and future
wage loss, and the type of injury and
filter it through a vast amount of data
recorded for other claims and a com-
puter would provide you with a range
of numbers that told you how to define
a fair resolution. For some companies,
this was almost gospel and claims pro-
fessionals were hand tied to that evalu-
ation absent some extraordinary reason
to deviate. Unfortunately, that left little
room for the art of compromise.

While I have never worked as a
claims adjuster and have not been privy
to the whys and wherefores behind
these computer programs, it has been
my experience that they have fallen out
of favor by many of those who were
charged to rely upon them. I say that
because it has been a long time since I
have heard from anyone in a mediation
that this was their guiding light. So,
that is a plus. But we still deal with the
prejudices brought on by the experience
one brings to a mediation that informs
them about risk and value.

How then, as a mediator, do I over-
come these self-imposed limitations on
how someone thinks? The first thing I

KCBA MEMBERSHIP

PHONE 206.267.7016 EMAIL membership@kcba.org
ONLINE www.kcba.org/join

do is get to know who is in each room.
That takes a lot of active listening. In a
recent mediation, I spent a great deal of
the morning listening to a young man
tell me not only about the accident that
caused his injuries but also about his
recovery and maybe more importantly,
his life, before and after the unfortu-
nate event that brought him to a medi-
ation. This may sound an awful lot like
what one learns during a deposition or
through written discovery, and to some
extent, it is. But it is more than that. It
is also my opportunity to “feel” what
he is like, to sense his “truth” varnished
or not. And with that new understand-
ing, I am empowered to speak on his
behalf in a non-judgmental way with
people in the next room.

The second thing I do is repeat,
as best I can, that process in the other
room. It may not be as organic as the
time spent with a plaintiff, who nat-
urally can tell me many of the same
things they were asked during a depo-
sition and what they will be asked to
explain to a jury. But it is just as import-
ant for me to know who I am dealing
with on the defense side. And that is
true about the defense counsel, their
“client” if present, and the claims pro-
fessional who is more than likely the
person controlling whether and what
offer is made.

This process part of mediation is
incredibly important because it helps
me to humanize everyone involved in
the mediation. When I go back to the
plaintiff and her attorney, I am much
more able to keep the discussion on
track because I can, if necessary, ex-
plain not only the level of expertise
working in the next room but also how
there are real people there, with an
appreciation for what the plaintiff is
going through. If I can use that infor-
mation as a shield, then many unpro-
ductive discussions about how others
don’t understand, can be kept at bay.

It is easy to understand how im-
portant this knowledge is when work-

ing with defendants. While defense
counsel has probably spent several
hours in deposition with the plaintiff
and has taken their own measure of
the person bringing a claim, the oth-
er decision makers may have no good
sense. Their attorney’s evaluation of
the plaintiff and their claim certainly
informs them to some extent but hav-
ing a fresh set of eyes and ears in the
other room, hearing some of the same
information and probably some new
information as well, informs them on a
deeper level who they are dealing with.
And it helps them to recognize that their
“truth,” the truth they have divined for
themselves about this particular case
may be wrong. It may help them bet-
ter understand that, more importantly,
a jury may find a different truth than
that which they have presently used to
decide what it will take to settle a case
and whether to stretch a little further to
bring this claim to a settlement.

The foundation for the art of com-
promise is, as I have said in the past,
a willingness to be willing. Consider
the possibility that you may be wrong.
Put on a new set of glasses. Filter what
you believe through those lenses and
ask yourself, ask your client whether
you can get this case resolved. B

Eric Gillett is a founding member and
managing partner at Preg, O’Donnell

& Gillett. Follow him on LinkedIn at
https.://www.linkedin.com/in/eric-gillett.
He is licensed in Washington, Oregon,
and Alaska. He has tried dozens of
cases to verdict and mediated hundreds
more. A navigator of resolutions, he

is a commercial mediator and can be
contacted through his legal assistant,
Jasmine Reddy, at 206.287.1775 or
jreddy®@pregodonnell.com. You can
also reach him through his website at
www.gillettmediation.com and his email
at eric @gillettmediation.com While in
person mediations can be arranged
with all participants fully vaccinated,
Zoom mediations are also available and
encouraged.
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